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IN THE UTAH COURT OF APPEALS
THE STATE OF UTAH,

]

Plaintiff-Respondent,
i

Case No. 900396-CA

vs.
LAWRENCE MORGAN,
Defendant-Appellant•
JURISDICTION OF THE COURT OF APPEALS
The Jurisdiction of the Court of Appeals is established
by 78-2a-3(2)(d), Utah Code Annotated, 1953, as amended.
NATURE OF THE PROCEEDINGS
This is an appeal from a conviction of a Class B
Misdemeanor, Attempted Property Obtained by Unlawful Conduct, in
violation of 76-6-506.4, Utah Code Annotated, 1953, as amended.
ISSUES PRESENTED ON APPEAL
1.

Was there sufficient evidence presented to the

trial court to support an attempt on the part of the Defendant to
obtain possession of this property?
2.

Was

the

Defendant

entrapped

into

signing

the

property receipt which was the only evidence of his making any
claim over this property?
DETERMINATIVE STATUTES OR RULES
The statutes which are believed to be determinative in
this matter are

76-6-506.4 and 76-2-303, Utah Code Annotated,

1953, as amended.

These statutes are reproduced in total in the

addendum to this brief.
NATURE OF THE CASE
This

is an

appeal

from

a Judgment,

Sentence, and

Commitment from the Fifth Circuit Court, the Honorable Robert
T. Braithwaite presiding, wherein the Defendant was convicted of
Attempted

Obtaining

Property

by

Unlawful

Means,

a

Class

B

Misdemeanor.
COURSE OF THE PROCEEDINGS
The Defendant was tried in the Fifth Circuit Court of
Iron County in a non-jury trial, and this appeal was taken after
the Judgment of the Court.
DISPOSITION AT TRIAL COURT
The Defendant was originally charged with a Class A
Misdemeanor of Property Obtained by Unlawful Conduct.

After a

trial in the matter, the Court entered a Judgment of conviction
of a lesser-included offense of Attempted Property Obtained by
Unlawful Conduct.
STATEMENT OF FACTS
On November 8, 1989, the Defendant was an inmate of the
Iron County/Utah

State housing

State Correctional Facility residing

section

of that

facility

in the

as an inmate committed

to

the Utah Statfc Prison and transferred to Iron County by the
Department of Corrections.

(T.21)

On November 8, 1989, he was

presented with a document prepared by Ms. Aleta Bowman of the
Iron County/Utah State Correctional Facility entitled "Property
2

Receipt".

(T.22)

A copy of this document which was identified

in the trial as Plaintiff's Exhibit 2 is attached for the court's
review.

(See Addendum)

Ms. Bowman

filled

out

the

entire

document except for the portion of the document which contains
the signature of Mr. Morgan.

(T.35)

The signature was obtained

by Ms. Bowman's explaining to Mr. Morgan that he may not receive
the property under investigation but that if he wanted to try to
receive the property, he could sign for it.

(T.30)

this time, Mr. Morgan had been asking Ms. Bowman

Prior to
if he had

received any property because he was under the impression that a
family member might send him some shoes.

(T.30 & 103)

The

property for which the receipt was signed was a pair of Nike
shoes fraudulently ordered from the Z.C.M.I store in Salt Lake
City

by

an

inmate

named

John

Maycock.

At

the

time

that

Mr. Maycock placed the order in August of 1989, Mr. Morgan had no
knowledge

that

the

order

was

being

placed.

(T.43

&

101)

Mr. Morgan never received the shoes in question and only signed
the property receipt at the request of Ms. Bowman.

(T.30)

SUMMARY OF ARGUMENT
ARGUMENT
POINT I
WAS THERE SUFFICIENT EVIDENCE PRESENTED TO THE TRIAL
COURT TO SUPPORT AN ATTEMPT ON THE PART OF THE DEFENDANT TO
OBTAIN POSSESSION OF THIS PROPERTY?
The relevant provisions of 76-6-506.4 state that it is
"unlawful for a person to receive, retain, conceal, possess, or
3

dispose

of

reasonably
unlawful

personal

property..." if

a

person

knows

sure that the property has been obtained

conduct

of

credit

card

fraud.

While

there

or

is

by the
is no

question in this case that the property was obtained by credit
card fraud, Mr. Maycock having previously pled guilty to a number
of offenses involving this credit card fraud and this Defendant
conceding that this property was unlawfully ordered, there is
insufficient evidence to support that this Defendant ever knew
that the property had been unlawfully obtained or that he even
attempted to receive, contain, conceal, possess or dispose of the
property.
The only evidence in the trial of this matter that
Mr. Morgan had any contact with this particular pair of shoes was
the conversation that he had with Aleta Bowman at the time of the
execution of the Property Receipt (Plaintiff's Exhibit No. 2).
While the preparation of the Property Receipt creates serious
problems of an entrapment defense as set forth below, the receipt
itself is insufficient evidence to carry beyond reasonable doubt
any information that the Defendant attempted unlawful conduct in
signing the receipt.

At the time that the receipt was signed,

Ms. Bowman testified that she told the inmates, "these are the
property slips.

I am not sure you will receive your property,

but you have the choice to sign for them".

(T.30)

When this

statement is coupled with the earlier information that Ms. Bowman
claimed was related to Mr. Morgan, (That a pair of Nike shoes has
been seized for credit card fraud) there is no clear indication
4

that Mr. Morgan knew that the property was stolen.

It should

also be pointed out to the Court that Ms. Bowman, in preparing
this Property Receipt, did not follow the institutional rules and
regulations

for

returned. (T.33)

property

that

is

seized

from

inmates

or

The unique facts of this case make it a case of

first impression in this State.

There does not appear to be any

helpful case law available.
POINT TWO
WAS THE DEFENDANT ENTRAPPED INTO SIGNING THE PROPERTY
RECEIPT WHICH WAS THE ONLY EVIDENCE OF HIS MAKING ANY CLAIM OVER
THIS PROPERTY?
This Defendant made an entrapment defense motion and
conducted a hearing before the trial court prior to the time that
this case went to trial.

It has been this Defendant's position

that this case is unique in presenting an entrapment defense when
compared to most entrapment defenses.

The only evidence that

Mr. Morgan ever had anything to do with these shoes was the
Property

Receipt

Ms. Bowman.

signed

by

Mr. Morgan

at

the

instance

of

The property receipt was filled out by Ms. Bowman

and contains only one sample of Mr. Morgan's handwriting, his
signature.

The circumstances under which the property receipt

was signed were at best ambiguous with regard to whether or not
this signature would

constitute criminal conduct.

The shoes

themselves were apparently obtained by another inmate, acting on
his own, and without the knowledge of Mr. Morgan.
unusual

entrapment

case and

This is an

appears to be a case of
5

first

impression in this factual setting in the State of Utah.

Most

Utah entrapment cases involve the sale or purchase of controlled
substances or, on occasion, participation in criminal conduct by
police officers or agents.

rState v. Belt, 780 P.2d 1271 (Utah

Ct.App., 1989); State v. Moore, 782 P.2d 497 (Utah, 1989); State
v. Wynia. 754 P.2d 667 (Utah Ct.App., 1988); State v. Kaufman,
734 P.2d 465 (Utah, 1987); State v. Wright, 744 P.2d 315 (Utah
Ct.App., L987); State v. Erickson, 722 P.2d 756

(Utah, 1986);

State v. Spraaue, 680 P.2d 404 (Utah, 1984); State v. Udell, 728
P.2d 131 (Utah, 1986)]

The appropriate section of the statute

is 76-2-303(1) wherein the legislature has stated,
Entrapment occurs when a law enforcement officer or a
person directed by or acting in cooperation with the
officer induces the commission of an offense in order
to obtain evidence of the commission for prosecution by
methods creating a substantial risk that the offense
would be committed by one not otherwise ready to commit
it. Conduct merely affording a person an opportunity to
commit an offense does not constitute entrapment.
The
regularly

appellate

determined

courts

that

of

the

the measure

State
for

of

Utah

entrapment

have
is an

objective test to determine whether or not a reasonable person in
the actors position would commit the offense.
to note that

It is interesting

in this case the only overt act performed by

Mr. Morgan was the signing of his name on the Property Receipt.
The evidence does not show that Mr. Morgan was aware of any of
the other circumstances regarding this particular pair of shoes,
but the evidence does show that he was hopeful of receiving a
pair

of

shoes

from

a

family

member.
6

Individuals

who

are

incarcerated, as Mr, Morgan was, face a remarkable circumstance
as compared to other individuals who are at their liberty.
People in prison depend solely upon the prison officials for
their contact with the outside world.

Prison mail is routinely

opened and screened by officers, and this author has found even
letters from attorneys to be opened and screened by officers
unless specifically marked with confidentiality disclaimers on
the face of the envelope.

In this particular case, there had

been no effort by Ms. Bowman to follow the prison operating
procedures which would require returned mail forms to be filled
out or any of the other procedures required
facility.

Because

the

property

receipt

Ms. Bowman and offered under a very

was

by the prison
prepared

by

ambiguous setting, this

Defendant would urge upon the court that Ms. Bowman's methods
created

a

committed—if

substantial
this

risk

was,

in

that

the

offense

would

fact,

the

commission

of

be
an

offense—and without her efforts, no offense could have been
committed.
CONCLUSION
For the reasons set forth above the judgment of the
trial court should be reversed and the matter remanded to the
trial court for the entry of a judgment of dismissal.
DATED this

p

day of January, 1991.

MAILING CERTIFICATE
I hereby certify that I mailed a true and correct copy
of

the

above

and

D. Latimer, Deputy

foregoing

BRIEF

OF APPELLANT

to

Mr. Kyle

Iron County Attorney, P.O. Box 428, Cedar

City, Utah 84720, this

day of January, 1991, first class

postage fully prepaid.

JAMES L. SHUMATE
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76-2-303. Entrapment.
(1) It is a defense t h a t the actor was entrapped into
committing the offense. Entrapment occurs when a
law enforcement officer or a person directed by or
acting in cooperation with the officer induces the
commission of an offense in order to obtain evidence
of the commission for prosecution by methods creating a substantial risk t h a t the offense would be committed by one not otherwise ready to commit it. Conduct merely affording a person ah opportunity to commit an offense does not constitute entrapment.
(2) The defense of entrapment shall be unavailable
when causing or threatening bodily injury is an element of the offense charged and the prosecution is
based on conduct causing or threatening the injury to
a person other than the person perpetrating the entrapment.
(3) The defense provided by this section is available even though the actor denies commission of the
conduct charged to constitute the offense.
(4) Upon written motion of the defendant, the court
shall hear evidence on the issue and shall determine
as a matter of fact and law whether the defendant
was entrapped to commit the offense. Defendant's motion shall be made at least ten days before trial except the court for good cause shown may permit a
later filing.
(5) Should the court determine that the defendant
was entrapped, it shall dismiss the case with prejudice, but if the court determines the defendant was
not entrapped, such issue may be presented by the
defendant to the jury at trial. Any order by the court
dismissing a case based on entrapment shall be appealable by the state.
(6) In any hearing before a judge or jury where the
defense of entrapment is an issue, past offenses of the
defendant shall not be admitted except that in a trial
where the defendant testifies he may be asked of his
past convictions for felonies and any testimony given
by the defendant a t a hearing on entrapment may be
used to impeach his testimony at trial.
1973

76-6-506.4, Financial transaction card offenses
— Property obtained by unlawful conduct.
It is unlawful for any person to receive, retain, conceal, possess, or dispose of personal property, cash, or
other form representing value, if he knows or has
reason to believe the property, cash, or other form
representing value has been obtained through unlawful conduct described in Section 76-6-506.1,
76-6-506.2, or 76-6-506.3.
!«»
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